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I. INTRODUCTION

My nameis GeorgeJohnson("GEO") andI'e beena singer-songwriterin Nashville,TN

for thepast20 years,7 yearsin LosAngeles.

I'e studiedmusicsinceit was3 yearsold, for 46 years; piano,voice,guitar, drums,etc.

and thenmusic theory and ear training at %'estVirginia University, the University of Colorado

studying classical music composition,jazz composition at California State University, Los

Angeles,andin-studiocreationat therenownedDick GroveSchoolofMusic, LosAngeles,

I also co-created,co-wrote,andsoldan animatedcartoonto Hanna-Barbara'ndTurner

Broadcastingbackin 1993 for theCartoonNetworkaboutadogandflea, "ShakeandFlick".

Pleaserefer to my IntroductoryMemorandumfor additionalbio info, as well as other

issuesI intendto testify to belowandthroughoutthisproceeding.

Besidescompleting Web /V pro se and now a pro se appellantin the U.S. Court of

Appeals,I'm also participatingin SEASas a singerand independentsoundrecordingcreator.

I'e participatedin copyright roundtableswith CongressmanBob Goodlatte,numerousU.S.

Copyright Office roundtablesincluding the "Copyright andthe Music Marketplace"~copyright

reform study,BMI "digital withdrawals",Departmentof Justice("DOJ") reviewsof the consent

decreesandtheCopyrightOffices'MCASection5123 review in NewYork City this May.

GEOhasbeenaGrammymemberfor 15 yearsandavotingmember.

'EOEx. 048

2 GEOEx. 004

'ee$512testimonyin DesignatedTestimony
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From 2010 to 2013 GEO created2 full-length albums4. I wrote, sang,producedand

personallyfinancedbothalbumsandtheapproximatecostsof eachalbumwere:

Album 1 — "GeorgeJohnsonfeaturingThe Jordanaires& The MemphisHorns" for $26,720.

Album 2 - "Still PissedAt Yoko
"5 for $31/20.

In the footnotesare links to both albumson iTunesthroughdirect licenses7 with dlbla

Geo Music Group, since2010,and no third-party aggregatorsor distributors,to possibly not

reportsalesandperformances,or gobankrupt.

Thesefigures do no include all the time mostAmericanrecordingartistsput into their

albums, plus the additional cost of an office with rent, overhead,recording equipment,

computers,software,instruments,food,etc. Of course,albumscancostmillions of dollars.

Thesefiguresalsodonot includeyearsof practiceandyearsof hardwork,or talent.

I receivedno salaryfor almost4yearsof time,recording2 albumsonmy own.

As much as I would like to testify to my musicalexperienceas a creator,or business

experiencesthepast30 yearsin LosAngelesandNashville,I think all I havethetime or energy

left to do is outlinesomeofthebasicfoundationallaw supportingGEO'sratesandterms.

Primarily, basiccopyright law and relevantprecedentwhich is vitally importantto all

Americancopyrightownersa6ectedby this proceeding. GEO alsooffers testimonyin the form

ofotherarguments,experiences,andlessonsI havelearnedthepast3 yearsofbeingaparticipant

in thesesCRB rateproceedings,roundtables,andcopyrightreform.

4 GEOBx. 055,056,057,058

5 GEOBx. 070musicvideoandadditionalsoundrecordingGBO Ex. 071 - "He Don'tKnow JackAboutJill"

iTuneslink toAlbum 1 httus://itunes.annie.corn/us/album/ueorae-iohnson-feat.-iordanaires/id527771274

iTuneslink toAlbum 2 httos://itunes.annie.corn/us/album/still-nissed-at-vokofid658644966
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Many of the argumentsraisedhereare also sharedwith the world's bestmusic creators

herein Nashvilleandelsewhere.

Finally, the following aretheprimaryunderlyinggeneralissuesto GEO,notjustPRSIII:

1. ExclusiveRightssecuredby theConstitutionin Art. I and$106 of theAct.
2. Confiscatorynatureof $.00 andno dueprocessin quasi-judicialArt. 1 admin.hearing.
3. Streamsandbroadcastsnow substitutingfor almostall sales,insteadofpromotingsales.

All we ask for is a livable music royalty rate in theseproceedingsthat is more than

reasonableandactually fair to creators(as if it werecounsels),notjustusetheword "fair". We

creatorsmust know that we can be securein our royalty payments,real payments,that are

guaranteed,at a ratewe would get if therewereno "shadow"of a compulsorylicense,again,

that is more thanreasonable.It would alsobehelpful to know andbe securein the fact thatthe

U.S. CopyrightOffice hascreators'nterestsin mind anddoesits job numberone— protectour

copyrightsandthevaluethereof,nomatterwhat.

Then,we creatorscouldgetbackto work, makingmusic,andnotwastingtime.

II. BACKGROUND

As in 8'eb IV in PhonorecordsIII, GEO representsthe interestsof the individual

Americancopyrightcreator,owner,investorandartist. GEO is a singer-songwriteratheartand

thereforehis copyrightcreationsasa $114 singerand independentownerof the soundrecording

as creatorandinvestorare irrevocably intertwinedwith the $ 115 underlyingwork assongwriter,

self-publisher,administratorandinvestor.

8 Whatwould counselwantfor themselvesif theywerein GEO'sshoes,or whatwould counselwantfor their own
sonor daughterstartingout in themusicbusiness,thesameratetheyproposey

GEO realizesYour Honorsruledagainstthe shadow"in 8'ebIV, butthat is notto say it doesnot still exist,andit
doesin GEO'sexperience,or thatit doesnotapply in Phonorecardsor otherrateproceedings.
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GEO is the only pro se participant or music copyright creatorparticipant in these

proceedings.GEO raisesnon-&ivolousandsubstantiveconstitutionallawm argumentsbasedon

the exclusive right of the individual U.S. copyright creator under Article I of the U.S.

Constitutionand $106 of the CopyrightAct, andwhethergovernmentimposedbelow-market

ratesaresimply confiscatoryin aquasi-judicialArt I administrativehearingwithoutdueprocess.

Your Honorsstatedin your FebIFDeterminationthat'Xlr. Johnsoneloquentlystatedthe

plight of the singer-songwriter-artistwho is self-publishedandproduced.He also proposesan

overarchingreform to theway in which right ownersof music—written, published,performed,

broadcast—wouldbepaid" for theirartisticcreations.Thecurrentlaw thoroughlysegmentsboth

thecopyrightsandthe licensingmechanisms."(footnoteaddedby GEO)

GEO'sWeb IV rateproposalcenteredaroundaper-playrate,but for a "cloud locker" or

"streamingaccount"where the customerpays for the songup-front, one-time,similar to the

permanentdownload in this rate proposal. The reasonis to pay for the "cost of copyright

creation"andthe truevalueof the songsincethe customerhasbeenremovedRom the sale in

"non-interactive"performances,asstreaminghas"substitutedfor" or "cannibalized"mostsales.

While PAonorecordsrates and terms are somewhatdifferent than Feb IV, like with

SoundExchange,as an actualcopyrightownerGEO still fundamentallydisagreeson proposed

rateandtermswith NSAI andNAPA - the "Copyright Owners". In SebIV GEO arguedthat

SoundExchangeproposing$.0014,$.0017,or $.0025 is the sameasconfiscationofpropertyat

$.0000. Thesameas$.0015in thisproceedingfor a SubpartB per-streammechanical"royalty".

'.SCONST.,art. I, f 8, cl. 8

"GEOEx. 001 Chart1 - CopyrightBundlein StreamingAcctjpg GEO2700in 8'eb1Fwhichshowsthesplits in
percentagesonaper-play(or percentageofrevenue)basis,which is theexactsamewayASCAP,BMI, SESACand
SoundExchangesplit $115 and$114musiccopyrightroyaltiesrespectively.(50/50and45/50/2.5/2.5)
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This is onereasonGEO proposesthemandatorypermanentdownloadin Phonorecords.

In general,GEO'ssimple"old school"approachto musicrevenueis to addthecustomerbackto

thefinancialtransactionlike buyingarecord,tape,CD, or cupofcoffee.

So,Phonorecordspresentsdifferentchallenges,but theexclusiveright to copyrightis the

same,andthecustomermustpay for thecostofgoodssoldwhetherper-performanceor per-sale.

Of course,pursuantto $ 802(f)(1)(A) "the Copyright Royalty Judgesshall havefull

independencein makingdeterminationsconcerningadiustmentsanddeterminationsof copyright

royalty ratesandterms,...".i2

Full independencein determiningratesand termsbut also determinationsconcerning

adjustments- adjustmentsin generalor adjustmentsto the royalty rateandtermsthatmayneed

to be made to protect current and start-upAmerican independentrecord labels as well as

American recording artists, AFTRA singers,AFM studio players, engineers,producersand

performersthatcreatethesemillions ofAmericanmusiccopyrights,andfor thenext 100years.

Copyright is supposedto protectmy exclusive right to my federallyprotectedmusic

copyrightandhardearnedprivateproperty',however,thewordsexclusiveandright in the 1787

terminology"exclusiveright"'4 havelostall theirplainandsimplemeaningherein 2016.

Furthercourt precedentshowsthat the work and the basic soundrecording is what is

protectedby copyright,not the format,mediumor Licenseecategory. In theAugust 11, 2015

' 802(f)(l)(A) In general.— (i) Subjectto subparagraph(B) andclause(ii) ofthis subparagraph,theCopyright
RoyaltyJudgesshall havefull independencein makingdeterminationsconceminuadjustmentsanddeterminations
ofcopyrightroyalty ratesandterms,thedistributionofcopyrightroyalties,theacceptanceor rejectionofroyalty
claims,rateadjustmentpetitions,andpetitionsto participate,andin issuingotherrulingsunderthis title, exceptthat
theCopyrightRoyaltyJudgesmayconsultwith theRegisterofCopyrightsonanymatterotherthanaquestionof
fact.

'S.CONST.,amendV

'" U.S CONST.,art. I, g 8, cl. 8
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appealrejectedby theD.C. Circuit Court (No. 141068)in IntercollegiateBroadcastingSystem,

Inc., v CopyrightRoyaltyBoard,SectionI of theappeal,secondparagraphonPage2, the Court

clearlystates:

"In 1995, Congressamendedthe CopyrightAct to grant the owner of a soundrecording
corpvright theexclusiveright topubliclyperformthecopyrightedwork by meansof a digital
audiotransmission."(emphasisadded)

TheCourtclearly said,to granttheownerof a "soundrecordingcopyright" theexclusive

right to publicly perform thecopyrighted"work", notperformthestreamor thephonorecordby

meansof digital audio transmission(i.e. playing a vinyl phonographover a digital internet

streamingservice).

It's thecreationof thework andtheperformanceof thework which is beingcopyrighted

in asoundrecording,whetheranalogor digital.

The Courtpicksup right after theabovequoteandperfectlydescribestheproblem,that

is, this former "exclusiveright" which is now,no longera right, since"this right is now subject

to certainlimitations". A right is aright, like theright to vote,you eitherhaveit oryourdon'.

(SeeDigital PerformanceRight in SoundRecordingAct of 1995,sec.2, 5 106(6),Pub.L.
No. 104-39,109 Stat.336,336 (codifiedat 17 U.S.C.g 106(6)). This right is now snbiect
to certainlimitations. Most relevantto this appeal,subsequentamendmentsin theDigital
Millennium CopyrightAct, Pub.L. No. 105-304,112Stat.2860 (1998),"createdastatutory
licensein performancesby webcast,to serveInternetbroadcastersandto providea means
of payingcopyrightowners.»(emphasisadded)

So,theD.C. Circuit citation is evidenceofmy point,thattheDMCA createdcertain

limitations on US. copyright,by literally creatinganewstatutorylicenseto servebroadcasters.

'5 Section106 says:Subjectto sections107 through122, the ownerofcopyrightunderthis title hasthe exclusive
ri~t to do andto authorizeany of thefollowing: (6) in thecaseof soundrecordings,to performthecopyrighted
work publicly by meansofadigital audiotransmission.

NOTE: In GBO'sNovel Questionof Law in 8ebIV, $106(6)wasmistakenlyleit out sincein GBO's opinion it
limits theexclusiveright andtheanalogsoundrecordingto wherestreamerscanpay$.00 for my exclusiveright. In
hindsightI shouldhaveincluded$106(6)alongwith (1) through(5)
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HI. COPYRIGHTCAPTUREAND THE COPYRIGHTOFFICE

While it may seemoff topic for a WDS andtestimony,as I am writing this on Friday

October21, 2016, I just found out thatRegisterMaria Pallantewasunexpectantlyfired by the

brandnewLibrarianof Congress,Dr. CarlaHayden,for whatappearsto be simply standingup

to Googleandeducatingthemon thebasicnatureofU.S.copyrightlaw. I amabsolutelystunned

by the clear political natureof her removal as well as the appearanceof undue influenceby

Googlelobbyistsand/orof6cialsvia theObamaadministration. SinceGoogleis participatingin

Phonorecords,the newLibrarian'sactionsaffectus all andsendsa clearmessageto copyright

creatorsand rate participants. So, while I mentionGooglebelow, it appliesgenerally in the

sensethat Licenseesin all formats always stick together in theserate proceedings,in their

positionsandlegalarguments,however,whatGooglehasdoneon theirown, is disturbing.

Of course, and as reported,all copyright creatorswere equally stunnedand deeply

concernedby the unprecedentednatureof theseactionstoward Ms. Pallante,but evenmore

disturbing,thevindictive mannerin which the firing wasdone— with pettiness,disrespect,and

in my observation,theclearintentionto also"teachcopyrightownersa lesson".

Why would the new Librarian want to teachcopyrightowners(andtheir supporters)a

lesson? What is the lessonwe aresupposedto learnfrom Google?Compliance?

With eventslike theseevery few monthsi.e, the Google-DOJconsentdecreecharade,

now more than ever, professionalAmericanmusic creatorsare rightfully worried aboutthese

seriousissuesthat impact their currentand future royalty rates in any format — $.00 a play,

100% licensing mess,new Librarian fires the Register, 75 year consentdecrees,107 year

compulsorylicenses,meaninglesscopyrightreform by Congress,Google'sincredible influence
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and the hardballpolitics of music at play here, over mere singersandsongwriters. All these

abovementionedissuesarehavinga chilling effecton allAmericanmusiccreators,outsidethese

proceedings,but I includethemsincethesearecertainly themostsubstantiveissueswe creators

faceeveryday,but alsoaffecttheoutcomeof theseproceedings.

If there is one silver lining, "evil"'oogle has now revealedtheir true intentions in

concertwith thenewLibrarian'sfirst actionon thejob.

It is now clearthat 1.) progressivepolitics, not greatmusic, is the only thing of value to

the Librarian andGoogle,and2.) licensees'inancialinterestswill alwaystrump protectingthe

valueof registeredcopyrightsandeachAmericanmusiccreators'elf-interestsand income.

I know everyonemost certainly wishesRegisterPallanteall the best and despiteher

undeservedandunfairpolitical "squeezeout", shedid theright thing by leavingasshegoverned,

with dignity andhonor. Hopefully, RegisterPallantesuesfor wrongful termination.

While the firing of RegisterPallantewas one of the mostbrazenpolitical actionsI'e

everseen,to thenreadthe smearpieceon RegisterPallanteby Googlesponsored"intellectuals"

at PublicKnowledge"CopyrightCapture:SystematicBias at theU.S. CopyrightOffice""', was

equally as unfair and brazen. Why do Google and their lobbyists knowingly distort basic

copyrightlaw? The "CopyrightCapture"papernot only telegraphedGoogle'sintentionsbefore

they apparentlyhad RegisterPallantesacked,but their intentionsreekedof the usual Silicon

Googleis famousfor its corporatemotto "Don't Be Evil", yet it seemsto GEO,evil is all Googleeverdoes,
besidesmakea nicesearchengine. See"Youtubeistan"articlesby attorneyChrisCastleshowingevidenceof
Googlehostingandthensellingadvertisingonall kinds ofvideos, includingmusicvideos. https:II
musictechpolicy.corn/2015/02/19/live-from-youtubeistan-delivered-straight-to-your-living-room/

'EOEx. 069 - A Googlesponsored"think tank" calledPublicKnowledge,writtenbyMeredithRose,Ryan
Clough,RazaPanjwani,- September8, 2016
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Valley naivety anddesperation. Ironically, their failed efforts includedsomeof the bestquotes

from RegisterPallanteon copyrightlaw andtheconstitutionalprotectionsof exclusiverights.

Of course,Googledespisesthe US. Constitution,includingcopyrightitselfandexclusive

rights,otherwisethey'dpaya fair rate. Googlesimplywantsto seecopyrightlaw abolished.

It is astonishingthe smartestandbestsolutionsGoogleand Public Knowledge ("PK")

could musterwereto viciously smearRegisterPallantebeforehandandthen find a way for Dr.

Haydento fire RegisterPallante.

Googlecontinuestheir assaulton the livelihoodsof all Americanmusiccreatorsin their

attemptto now capturetheU.S. CopyrightOffice andapparentlyabolishcopyrightforever.

As additionalproofof Google'sintentionsat theCopyrightOffice, we look at thealready

"captured"Departmentof JusticeAnti-TrustDivision with former GooglelobbyistRenataHesse

attemptingto implementher "new rule" for 100'/0 licensingat the Copyright Office, distorting

copyrightlaw andcommonsense' Luckily, SDNY JudgeLouis Stantonwisely intervenedand

stoppedGoogleandtheDOJ's"chicaneryof fraudanddeceit",at leastfor BMI creators.

The irony, andwhy all of this appliesto GEO'srateproposal,is thesefollowing quotes

by RegisterPallantearesomeof the absolutebestquoteson copyright law I haveeverseenthat

makemy case,in additionto the two quotesby formerRegistersOmanandPeterscontainedin

this WDS. Basically, Public Knowledgeshowedtheir lack of knowledgeon copyright law by

producingquotesto show"bias" at the CopyrightOQice that only revealedtheir ignoranceand

decimatedtheir own transparentargument. RegisterPallante'sinformed quotesare basedon

well establishedlaw andreality, which clearlyprovewhy copyrightcomesfirst, andcustomers,

'EOEx. 65 - JudgeStanton'sOrderoverturningDOJ'sunlawful actionsonconsentdecree,September19, 2016.
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licenseesandthepublic goodaresecond,third andfourth. — andGoogleabouttwenty-seven...

thousand. (In addition,seeMississippiAttorneyGeneralJimHood'ssubpoenaofGoogle.)

Quoting &om "Copyright Capture", in PK's attemptto smearRegisterPallante,they

actuallymakemy casefor copyrightgrstandexclusiverightsfirst in this rateproceeding:

"Perhapsthe starkestevidenceof cultural capturecan be found in statementsby the current
Registerof Copyrights,Maria Pallante.Shehas,at varioustimesduring her tenure,commented
that:

"Copyrightis for theauthorfirst andthenationsecond."'~

~ "I think theproblemwe havetoday in termsof imbalancethatwe might feel in
thecopyrightstatuteis thatwe havegottenaway&om thatequationthatputstheauthors
astheprimarybeneficiaries,followedby thepublic good."20

~ "Unfortunately, I start with enforcementbecause,if you don't have exclusive
rights in thefirst place,youcan'tgetto otherquestions.'u'

"Theprimarypolicy issuefor us, in largepartbecauseof digital communication,
hasgotto beenforcement.~

These statementsreflect the many specific examples„detailedin Section 0, in which the
Copyright Oncehas actedmore as an advocatefor rightsholderintereststhan an objective
refereeof copyrightdebates."

Anothergreatquoterelatingto devotionof craft f'rom "The Next GreatCopyrightAct",

Registerof CopyrightMariaPallantealsosaid:

The issuesof authorsareintertwinedwith the interestsof thepublic.As the first beneficiariesof the
covvriehtlaw. authorsarenotacounterweightto thepublic interestbutareinsteadat theverv center
oftheequation.In thewordsof the SupremeCourt, "[t]he immediateeffectofourcopyrightlaw is to
securea fair return for an 'author''reativelabor. But the ultimate aim is, by this incentive, to
stimulateartisticcreativityfor thegenera/publicgood."(emphasisadded)

'udithSaffer,An Interviewwith RegisterofCopyrightsMariaA. Pallante,LANDSLIDE, Apr. 2012.

2 TheRegister'sCall for Updatesto U.S.CopyrightLaw: HearingBeforetheSubcomm.onCourts,Intellectual
Property,andtheInternetoftheComm.ontheJudiciary,113 Cong.113-20(2013)(testimonyofMariaA. Pallante,
RegisterofCopyrightsandDir.).

~'ateAnderson,NewRegisterofCopyrights:'Unfortunately,I startwith enforcement",Ars Technica(July 13,
2011,7:50AM), http://arstechnica.corn/tech-poHcy/2011/07/new-register-of-copyrights-unfortunately-i-start-with-
enforcement/.

AlvinJonesComm,CopyrightAlliance: MariaPallante,YouTube(Nov. 8, 2011),https://www.youtube.corn/
watch?v=pufu0ciCp18&noredirect=L
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Congresshas a duty to keep authors in its minds eye, including songwriters,book authors,
filmmakers,photographersandvisual artists. Indeed,"ta] rich culture demandscontributions&om
authorsandartistswho devotethousandsofhoursto awork anda lifetime to their craft." A law that
doesnot providefor authorswould be illogical—hardly a copyright law at all. And it would not
deservethe respectofthepublic." (emphasisadded)

It's certainly interestingto GEO, but also stomachturning to me, that Googleandmost

licenseesseemto havethis attitudethatmusiccreators,andgovernmentofficials, are somehow

evil if they understandCopyright 101, or we ask for more than $.00 cents for our creations,

investments,andfor our ownproperty— but"don'tbeevil". Also, what is "cultural capture"?

IV. ART, COMPULSORYART, AND STATUTORYART

First, I think it's importantto notethatwe arehereto settheratefor art.

It's alsojust as important, if not more, to notethatwe arehereto setthe ratesfor other

peoplesart, other people'slivelihoods, for someoneelse'sproperty, for someoneelse'shard

work, for someoneelse'sinvestment,andsomeoneelse'stalentthattheyhavea literal right to.

This right to a creator'sown art, is allegedlysecuredin $ 106 of the CopyrightAct andin

the copyrightclauseof the U.S. Constitution,no less,yet theserights,which createhugeprofits

for Licensees'ndtheir only product, this art, is not only willfully ignoredby licensees,but

intentionally marginalized at extremely low below-market statutory rates under a federal

compulsorylicense.

So it's art, but let'sbeclear, it's compulsoryart,statutoryart,federallymanagedart.

We creatorsare bombardedwith how much licenseescare aboutartists, but then ttnTi

aroundandsetthesebothersome"contentcreators"profits andincomeat $.00 centsa stream.

htt '//www.co h e.com/2015/06/on-rofessional-authorshi/

Page13 of 65



PUBLIC VERSION

It is still dumbfoundingto me that in the ageof real-timeBillboard chartson Twitter 4

overthe internetin theblink of aneye,it still takes2 full yearsandmillions of dollars in attorney

feesto keepsettingthe statutorystreamingrate at literally $.00 centsever 5 years,or keepthe

9.1 cent mechanicalat 9.1 cents,or keep SiriusXM Radio (SXMR) at 10.5% or 7 to 11% to

lower theirSEESrate— asall theselicensees'hareholderstransferbillions of dollars in value

from individual copyright creators'ankaccounts, to their pockets. (See shareholder

distributionsin ThomasLys studyfor SoundExchange)

So, it's importantto rememberthat we are here for compulsoryart or statutoryart - a

contradictionin terms- to benefitlicensees,politicians,lawyers,andshareholders- andit's at the

point where it's destroyingart andartists'ives,while only allowing the "art" that'spoiiticaiiy

correct - through lobbyists - seethe light of day and that is heavily promotedand pushedin

contemporaryprogressivemedia,by "musicjournalists". You can'tsurvivemakingjazzrecords.

V. WHAT ARTISTS,AFM PLAYERS,AFTRA SINGERS,SONGWRITERS,
PUBLISHERS,AND CREATORSREALLY WANT - A SECURERATE THAT PAYSA
REAL RATE - NO LEGAL TRICKS

I think whatall artistsandcreatorsworldwidewant, andhavealwayswantedis to know

that they aresecurein their royalty income,especiallysincethe federalgovernmentis involved

to "protect us". Creatorshavebeen lulled into a false senseof security that if I get a song

recordedor "cut" andit's a "hit record,thenme, themusiccreatorfinally getspaid,but this is no

longertrue. A music creator is lucky to have one hit record in a lifetime as a singer,

songwriter,producer,or small start-upAmerican label owner (or as "demos" or demonstration

GEOEx. 046

GEOEx. 009andSX ExpertTestimony.
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tapes producedby singer-songwritersand publishing companiesfor $ 115 are turned into

"records"or "mastersoundrecordings")thatareplayedon terrestrialradioandstreamingtoday.

Artists andcreatorsdo notwanta free ride, butwe deservetheguaranteedopportunityto

actuallymakea lot of moneyif our compulsorycopyrightsareahit, notjust squeakout ameager

profit, but if we arelucky enoughandtalentedenoughandhavetheability to put our ideasinto a

tangiblemedium,just like counseldoeseveryday,fixing their ideas, talent and experiencein

thesemotions over time, it's no different than fixing your voice, idea, music, lyrics, guitars,

drums,bass,piano,horns,strings,or cowbell to soundrecordingsandwhat is at issue,and at

stakehere. The differenceis copyright and songwriters,publishers,artists, recordcompanies

don'tgetpaidup front, theyonly invest. Whenthe returnisfixed at $.00 or thereabout,thenthe

statutoryroyalty systemis riggedagainstthe verypeopleit wasdesignedto protect, copyright

creators.

Counselalso doesn'thavea compulsory,statutoryrateon billable hours. So, we simply

want to know when we work that we are securein our income,just hke counsel in this

proceeding.

We wantto getup knowing thatwhenwe write, publish,sing,play, andpressrecord,our

royaltiesaresecure,our copyrightsaresecure,ourpropertyis secure,andthis all we really want

— the ability to actuallymakemoney in someform if we are lucky enoughto havea hit, as a

$ 114 singer,playeror independentlabelowner.

For over 30 yearsfrom 1973 to about2003,over 90% 26 of all total music industrysales

came6om albums,period. To be clear, GEO is not confusingsalesand performances,just

6 GEOEx. 015 andGEOEx. 018
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demonstratingthe true value of music when a copyright owner can say no until the price is

reasonable,plus an exampleof where a "semi-free-market"set the value, since there is no

statutoryratefor soundrecordingsfixed to albumsor albumsales,asfar asI know.

GEO'sargumentis that if therewereno compulsorylicensein Phonorecords,allparties

would beforced to negotiatea true market-rateor "hypotheticalmarketplace"rate, in GEO's

definition. Recordshadvalueandwerealsotheonly interactiveperformancearoundin 1973.

When it comesto copyright,GEO agreeswith SoundExchangein Web IV thatthereis no

differentiationbetweeninteractive,non-interactive,on-demandor non-demandstreaming,these

are merely technical definitions that have now "blurred", that have nothing do with basic

copyrightlaw andseveralhundredyearsof goodprecedentfor copyright,notagainstcopyright.

Over the past15 years,major label executives,performingrights organizations,multiple

federal governmentagencies,and a handful of "non-profits", trade organizations,and music

lobbyistsin WashingtonDC havemadecatastrophicmistakes,miscalculationsanddecisionsthat

haveruinedthe hvesandlivelihoodsofmany thousandsof talentedand deservingsongwriters,

musicpublishers,artists,performers,musicians,singers,engineers,producers,studiosandsound

recordingcreatorsin LosAngeles,NewYork City, Nashville,Atlantaandothermusiccities.

Using copyrightedmaterialwithout the author'sconsentis stealingthe fruit of a man'

labor,no differentthanstealinghis car&om his driveway,minusthephysicalactor altercation.

This is amoralquestionof the issueof theft, somethingthatanyonecanunderstand.

I, asavisualarts (VA), performancearts (PA), andsoundrecording(SR)musiccopyright

creator and owner for over 30 years,understandthat there is no differencebetweena non-

subscriptionor subscriptionratewhenit comesto basiccopyrightlaw which trumpsthosemade-
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up technicalterms 100% of the time. The term "non-subscription"is a brandnew term for a

faulty businessmodel, not a copyright. New terms and definitions from 2008 or 2011 don'

suddenlytakeprecedentover220yearsofAmericancopyrightlaw, lawful precedent,$ 106 anda

long tradition in Englandandelsewhere. We hopeYour Honorsalreadyhold this fundamental

positionandduringyourdeliberations.

VI. THEARTIST

On July 21, 2015, Day 28 of the hearingsandclosing statementsin SebIV, Mr. Glenn

Pomerantz,leadcounselfor SoundExchange,kindly saidthis aboutmy 2 yearparticipation. Mr.

Pomerantzremindedthe Serviceswheretheir revenuescomeRom - artists- otherpeople'shard

earnedmusiccopyrights,investments,businessmodelsandprivateproperty.

And the third guiding principle. Don't forget about the artists. The entire businessof
theseservicesandthe entirebusinessof the recordcompaniesdependson artists.These
businessesonly existbecauseof the talentandpassionandhardwork ofartists.And the
ratesthatyou setaregoing to makea hugedifferenceto theseartists.The royalties&om
statutoryservicesarea critical revenuesourcefor manyartists.Theyget50 percentof the
royaltiespaiddirectly by SoundExchange,not by the recordcompanies.And asCDs and
downloadsdecline in sales,andas streamingexplodes,of coursethis revenuesourceis

going to becomemoreandmoreimportantto artists.It's notoverstatementto saythatthe
decisionyou makewill make the differencefor manyartistsas to whetherthey continue
to makemusictheircareer.

Now, SoundExchangewasn'tthe only advocatefor the artistsin this hearingroom. So
was Mr. Johnson.He was advocatingfor the artists.Now Mr. Johnsonmay notphrase
thingsquite the way that lawyersphrasethings, andhe may not do thingsquite the way
that lawyersdo things, butperhapsthatmakeshim morepersuasive.Perhapsthatmakes
his messageclearer.BecauseMr. Johnsonand thousandsand thousandsof artists are
frustrated.They'efrustratedthatthey'enot gettinga fair shareof thestreamingrevenue.
They'efrustratedthat the executivesof the servicesare gettingenrichedby their music
and they'enot sharing in that. And they'e frustratedthat the royalty terms that are
getting — are getting set without fair considerationof the value that the artistshave
broughtto makePandoraandiHeartmultibillion dollar businesses.(emphasisadded)
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Interestingly,right beforethosefew paragraphs,Mr. Pomerantzalso summarized this

substantivepoint to GEO'scase,butall rateproceedings,asMr. Pomerantzaccuratelystatesthat

"for settingrates.vou'resuooosedto ignorethestatute.assumeit's not there". So, to me that is

sayingwe aresupposedto startthis Phonorecordsproceedinglike therewasnevera licensefor

anybody. We startfreshandnew, look atthecurrent2016marketplace,negotiatedeals,andnot

rely on 5, 10, or 20 year-oldgrandfatheredratecourt"precedents",andartificial ratesandterms

when"you'egotmail" waspopular— beforethe internetor streamingmusiceventookofK

So today, and certainly over the next five years,the line betweennoninteractiveand
interactiveis solelya line that'sdrawnby thestatute.It's nota line that'sbeingdrawnin
the marketplace.And for settingratesyou'esupposedto ignorethe statute,assumeit'
not there.You'esupposedto assumethat there'sno artificial line in this marketandthat
all of theseservicesarecompetingheadto headfor listeners.(emphasisadded)

This is a key observationabouthow theserate proceedingsare supposedto operate,

ignore the statute,assumethis artijlcial line in the marketis not even there and "all of the

servicesarecompetingheadto headfor listeners." That is alsowhy I includethesaleof sounds

recordingswhich show the true value of a song and/or sound recordings,digital or analog

versionmattersnot. Justlike in 1973,if youwantedto listen,youhadto buyyour favoritesong.

In SebIV, SoundBxchangeofferedfour issuesin oneoftheirmotionswhich arestill true

todaywith anyLicensee.

A. TheServices'rofferedBenchmarksDo NotReflectTermsA Willing BuyerAnd Willing
SellerWouldNegotiateOutsidetheShadowOfTheStatutoryLicense.

B. TheServicesFail to ShowThatStatutoryServices"Promote"OverallSalesor Other
RevenueStreams

C. TheServices'laimsofPoorFinancialHealthDo Not JustifyTheirBelow-MarketRate
Proposals.

Washington,D.C.Tuesday,July 21,2015,Day 28 In Re:DeterminationofRoyaltyRates(PublicVersion)
07-21-2015Pages7574,75, 76
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D. RecordingArtistsAnd CopyrightOwners'elativeContributionsFarOutweighThoseOf
The Services.

VII. EXCLUSIVE RIGHT ORLIMITED "RIGHT" RIDDLED WITH EXCEPTIONS?

FormerRegisterMr. Ralph Oman(1985-1993)said it perfectlywhenhe recentlyposed

the question; what is "...the true natureofcopyright— asanexclusiveprivatepropertyright, or

asa limited right to be doledout stingily, riddledwith exceptionsandlimitations, to be given

awayPee-of-charge"?A perfectdefinition of thecompulsorylicenseandthestatutoryrate.

In PresidentJohn F. Kennedy'sfamous Inauguraladdressin 1961" he referencedthe

time-testedtheoryof individualnaturalrightswhich theentireDeclarationof Independenceand

United StatesConstitutionis basedon, includingthecopyrightclause.Kennedysaid, "The belief

thatthe rightsofmancomenotfrom thegenerosityof thestate,butby the handofGod".

Whetherthe Judgesbelieveour rights come from a Creatoror naturallyby way of our

individual humanity, copyright law and legal precedentpre-datesthe formation of the United

Statesand is an establishedright. Copyright is not only a right to the &uit of one'slabor and

mind, but alsoan establishedprivatepropertyright like realproperty. Copyright is alsoawell

established"bundleof rights" which also includesthe long held realpropertyright — "the right

to exclude." Copyrightis aFirstAmendmentright sincelyrics arespeech,andmusicexpression.

The plain meaningof exclusiveright embodiedin Title 17 U.S.C. $ 106 (1 to 6) of the

CopyrightAct, originally flows from the exclusiveright written in Article 1, Section8, Clause8

of the United StatesConstitutionof 1787. Both laws federalizethe long held naturalexclusive

3htt://billofn htsinstitute.or resources/educator-resources/americaedia/americaedia-documents/fk-inauural-
address/

h:/www.law. u edu/assets/files/ublications/workin a ers/1431.df GeorgeMasonUniversity Schoolof
Law. Writtenby AdamMossoff- ProfessorofLaw, INTELLECTUAL PROPERTYAND PROPERTYRIGHTS
2013
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right, exclusive monopoly, and exclusiveproperty right bundled in music copyright law and

copyright law in general. In addition to 17 U.S.C. $106 of theAct andArticle 1, Section8,

Clause 8 of the Constitution, this exclusive right in $106 is also federalizedin the Sound

RecordingAct of 1971. Furthermore,all of thesefederalizationsof copyrightarebundledwith,

butalsosubjectto the5thAmendmentright toprivatepropertyin theBill ofRights.

17 U.S.C.$ 106andthecopyrightclausewerewritten toprotecttheseexclusiverights.

All Americanmusiccreators'ivelihoodsandtheir familiesdependon theseprotections.

It appearsto GEOthatmanyof the"digital" provisionsaddedto theAct thepast20years

are in conflict anddirectviolation of the copyrightlaws'xclusiveright provisionsin $106, i.e.

the limitationsandexceptionsfound in 37 C.F.R. $ 385.1to 26 on $115 musiccopyrightroyalty

ratesandtermsvs. $106 (1 to 6) protectionsandconstitutionallaw (or rights).

Therefore,in this rate proceeding,can $115 music copyright creatorsdependon The

Library of Congress,The Librarian, The Copyright Ofhce, the Registerand Your Honors to

upholdtheplain meaningofthewordsandtext in a.) the copyrightclausein Art I, Sec.8, Cl. 8,

primarily the plain definition of exclusive right, and speci/cally b.) the additionalfederal

protectionsof theexclusiveright found in 17 U.S.C.$106 (1 to 6) of theAct, ornot?

In otherwords,canmusic creatorsdependon the constructionof exclusiveright in the

U.S.Constitutionandin $106oftheCopyrightAct?

Copyrightlaw wasdesignedto protecttheprofit of the copyrightcreators,not give their

rights,property,talent,artandhardearnedworksawayfor f'reeoverandoverandoveragain.
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VIII. 17US.C.$106EXCLUSIVE RIGHTS

Section106" says:

Subjectto sections107 through 122, the owner of copyright under this title has the
exclusiverights to doandto authorizeanyofthefollowing.

(1) to reproducethecopyrightedwork in copiesorphonorecords;

(2) to preparederivativeworksbaseduponthecopyrightedwork;

(3) to distributecopiesor phonorecordsof the copyrightedwork to the public by saleor other
transferofownership,orby rental,lease,or lending;

(4) in thecaseof literary, musical,dramatic,andchoreographicworks, pantomimes,andmotion
picturesandotheraudiovisualworks,to performthecopyrightedworkpublicly;

(5) in thecaseof literary,musical,dramatic,andchoreographicworks,pantomimes,andpictorial,
graphic, or sculptural works, including the individual images of a motion picture or other
audiovisualwork, to displaythecopyrightedwork publicly; and

(6) in the caseof soundrecordings,to perform the copyrightedwork publicly by meansof a
digital audiotransmission.

IX. EXCLUSIVE RIGHTSIN THE CONSTITUTIONIN ARTICLE I AND 5106OF
THEACT MUST BE ENFORCED

GEO strongly arguesthat thereis no rationalbasisfor the the majority rejectionof the

"exclusive rights" found in Article 1, Section8, Clause8, of the United StatesConstitution

which is consideredby the Courtsto be the supremelaw of the land,aswell as the exclusive

right foundin 17U.S.C.g 106.

GEO raisescountlessSupremeCourt casesand precedentin favor of basiccopyright

protectionfound in naturallaw, theU.S.ConstitutionandTheAct withoutendlesslimitationsor

exceptionsto thatright.

In GEO's attachedPreliminary Table of Authorities and in the record, GEO cites

precedentconcerningthe lawful superiornatureof copyright'sexclusiveright over licensees

wantsandneeds.Thesepro-copyrightprecedentsfrom theSupremeCourtandlowercourts,that

areall in favor of copyrightover licenseesor thepublic good,which includeMazerv. Stein,437

httns'.//www.law.cornell.edu/uscode/text/17/106
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U.S. 201, 219 (1954), Harper & Row, Publishers,Inc. v. Nation Enter.,471 U.S. 539, 546

(1985),Eldredv. Ashcroft, 537 U.S. 186, 212 (2003), Golan v. Holder, 132 S. Ct. 873, 888

(2012),TwentiethCenturyMusic Corp.v. Aiken, 422U.S. 151, 156 (1975),ElitznerIndus.v. HE

James& Co.,535 F. Supp.1249,1259-60(EX). Pa.1982),Salingerv. Colting, 607F.3d68 (2d

Cir. 2010),Am. GeophysicalUnion v. TexacoInc., 802F. Supp.9 (S.DA.Y. 1992),andof course

Herbertv. Shanley,Decision242U.S.591 (1917).

X. THE PUBLIC'S"RIGHT" VS. THE CREATOR'SACTUAL RIGHTS

Having researchedcertain aspectsof the legislative history of copyright law, the one

thing I realized the Act(s) all had in common the past100 yearswas this obsessionwith

protectingthepublicgoodfirst andforemost,to makeit fair, insteadof protectingtheexclusive

rightsofall thecopyrightcreators.The 1909Act sayscreatorsonly getan"adequatereturn".

So, learningthe legislativehistory andcertainlegislativetext of theAct concerningthe

interpretationand constructionof all the exclusive rights embodiedin $106 of the Act, is

161portaIlt.

As JamesMadisonsaidaboutthepublic goodvs copyright,thatcopyrightwins — "The

public goodfully coincides...with theclaimsof individuals."

A perfect exampleof broadcaster'swillful ignoranceof copyright law and personal,

intellectualpropertyrights, is whenNAB JointBoardChairmanMr. CharlesWar6eld»testified

to Congressthat "the core objective of copyright law is thepublic good. not the creator's

interest. Not theuser's interest. But the interestofthepublicatlaree." Nothingcouldbe further

&om the truth — thepublic good is not the intentof the exclusiveright found in copyright law,

3i GEOBx. 052
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public goodis aproductofauthorincentive,profit andcreation. In fact, Mr. Warfield'swillful

ignoranceof copyright law is disturbing and NAB's position is the complete antithesisof

exclusiverights.

"The SupremeCourthasrepeatedlyheld that the coreobjectiveof copyrightlaw is the public good.
Not thecreator'sinterest.Not theuser'sinterest.But the interestof thepublic at large.Unfortunately,
in testimonybeforethis Committee,someare arguingfor fixes to copyright law thatservea very
different goal — ensuringthat their individual constituenciesreceivegreatercompensationat the
expenseof both music licenseesand listeners.Nowherein their argumentsdo they emphasizethe
need for balance,the interestof consumers,or enhancementsto competition— any one of which
wouldpromotethepublic good."

Using Mr. Warfield's own words, it's clearthat "nowhere in their (NAB) argumentsdo

they emphasizetheneedfor balance"with copyrightcreators. So,thiswillful ignoranceis why

our naturalrights arenow perpetuallybeingstolen,reduced,judged,limited, lawyered,"riddled

with exceptions",to where our hard earnedart is given away by WashingtonD.C. lobbyists

againstour will and free of charge. It's clear from NAB's Feb IV testimonyand readingthe

1909 Act, the DMCA/United Nations WIPO Treaty, and other additions to the Act that the

public,public good, theprotectionof thepublic and licensorsand usersso called "rights", has

seeminglyalwaysbeenthegoalofpastCongresses,lobbyists,theNAB, andotheranti-copyright

interests. That'swhy I call this whole process"Atlas Shruggedfor Songs",not just this rate

proceeding,but the entire D.C. lobbying apparatusthat has built itself around copyright to

control copyright, removethe monopoly,destroythe exclusiveright, destroythe propertyright

and right to exclude,then steal all profits by dismantlingthe full bundleof rights historically

found in copyrightlaw.

w n r /d c men ne r m re eleae a ~id=3443June25, 2014 Testimonyof
Charlesgarfield,NAB's joint boardchairman,atHearingonMusicLicensingto theHouse
Subcommitteeon Courts,IntellectualPropertyandthe Internet.
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RegisterPallantewasevenchallengedfor hercorrectstatementby CongresswomanZoe

Lofgren in 2012whenRegisterPallantehad rightly saidthat "Copyright is for the authorfirst

andthe nationsecond"' I would guessthatall American$115 creatorsshareGEO'shopethat

Your Honorswill affirm thisbedrockfactofcopyrightlaw in theserateproceedings.

$ 106wassupposedto addto theArticle I copyrightclauseprotections,not limit them.

XI. IN CARP,RATE COURT"PRECEDENT"SKT ONLY BY LICENSEES
"WITHOUT ONCECONSIDERINGVALUE OF INDIVIDUAL
PERFORMANCE".

I was also struckby formerRegisterPeter'squotefrom the 1995 rateproceedingwhere

she said the Servicesstopped"prematurely"and "without once considerin the value of the

individual performance"34 therefore never consideredthe copyright owners, therefore never

consideredtheirexclusiverightswhichwerecompletelydisregarded.No wondertheratesareso

below-marketand why all grandfatheredrates and terms basedupon a 20 year old CARP

precedent,pre-iPhoneandpre-moderninternet,mustbechangedandre-valuedfor the future.

Here is aquotefrom theA2IM Brief, which quotesRegisterPetersin the 1995DPRSR.

TheA21M Brief said:

"The ratesat issuein this proceedinginvolvedthreeservices,andconsistentwith all of
theWebcastingproceedings,therewasa singlerepresentativeof all soundrecording
owners,in this case,theRIAA."»

" h://www.co h e.com/2012/10/co ri ht-is-for-the-author-first-and-the-nation-second/

" Determinationof ReasonableRatesandTermsFor The Digital Performanceof SoundRecordings,63 Fed.Reg.
25394, at 25412 (May 8, 1998) Final Rule and Order (overturningcertainaspectsof ratesand terms set by the
CARP,thepredecessorto theCRJs)(emphasisadded)Page18 h://www.co ri ht. ov/histo /mls/ML-597. df

htt //a2im.or /w -content/u loads/2015/10/A2IM-AFM-and-SAG-AFTRA.df
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"Indeed,in the first proceedingundertheDigital PerformanceRight in SoundRecordings
Act of 1995,underthepredecessorto thecurrentversionof Section114(fj for thenextant

digital services,theCopyrightRegistermadeaspecificfinding on thispoint:

Then,RegisterPetersgaveheranalysisof the importanceofestablishing"the valueof the
individualperformance"andGEO couldnotagreemorewith that, in this rateproceeding.

RegisterPetersclearlymakesherpointaboutthe individualvalueof thework andperformance:

"2. Value of an individual performanceof a soundrecording.The Registernotesthat the I'aneI
stoppedprematurelyin its considerationof thevalueofthepublicperformanceofasoundrecording.
Its entire inquiry focusedon the value of the "blanket license" for the right to perform the sound
recording,without onceconsideringthe value of the individualperformance-avaluewhich mustbe
establishedin order for the collecting entity to perform its function not only to collect, but also to
distribute royalties. Consequently,the Registerhasmadea determinationthat eachperformanceof
eachsoundrecordingis of equalvalueandhasincludeda termthat incorporatesthis determination."

To do otherwise requires the parties to establishcriteria for establishingdifferential values for
individual soundrecordingsor various categoriesof sound recorcHngs.Neither the Servicesnor
MAA proposedany methodologyfor assigningdifferent valuesto different soundrecordings.In
the absenceof an alternativemethod for assessingthe value of the performanceof the sound
recording,the Registerhasno alternativebut to find that thevalueof eachperformanceof a sound
recordinghas equalvalue. Furthermore,the structureof the statutecontemplatesdirect paymentof
royalty feesto individual copyrightownerswhennegotiatedlicenseagreementsexistbetweenoneor
more copyright ownerand one or more digital audio service.To accommodatethis structurein the
absenceof any statutory languageor legislative intent to the contrary, eachperformanceof each
soundrecordingmustbeaffordedequalvalue."

Even on the Copyright Office's own website, former Registerof Copyright Marybeth

Peter'stestimonyto the JudiciaryCommittee,12 yearsago in 2002,wasthat Congressrealized

rice-fixin rateswas flawedanddid not rovide fair com ensation "At the time it wasdrafting

the 1976 CopyrightAct, Congressrealizedthat the mechanicallicensewasflawed becausea

statutoril -set never-chanin ro al rate was in exible and did not rovide air

36 DeterminationofReasonableRatesandTermsForTheDigital PerformanceofSoundRecordings,63 Fed.Reg.
25394,at25412(May 8, 1998)FinalRuleandOrder(overturningcertainaspectsof ratesandtermssetby the
CARP, thepredecessorto theCRIs) (emphasisadded)GEOunderlinedrelevantsectionsfor Your Honors"without
onceconsideringthevalueof the individual performance"and"NeithertheservicesnorRIAA proposedany
methodologyfor assigningdifferentvaluesto differentsoundrecordings."and"therewasasinglerepresentativeof
all soundrecordingowners,in this case,theRIAA." Page18 h://www.co ht. ov/histo /mls/ML-597. df
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